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ADALYA V, 2001-2002

The Judgment on the Elmali Hoard

Sait GURAN*

According to Articles 4 and 5 of Law No. 2863: The State bas “absolute right of
immediate possession” and sufficient “proprietary interest” on movable cultural
properties requiring protection that are known to exist or may be discovered in
the future.

The Elmali Hoard! was excavated at a site near Elmali in the southern Anatolia region,
without permission, sometime around April 1984 and shortly after the excavation it was
smuggled abroad and sold. The Hoard, as a collection, consists of approximately two
thousand ancient Greek and Lycian coins, dating from the 5'th Century B.C. and includes
fourteen decadrachms, a rare group of the highest denomination of classical Athenian
coinage.

The Republic of Turkey, with the opinion and claim that the Elmali Hoard is the
“property” of the Republic, sought to recover the illegally excavated Hoard, in an “action
of replevin” and “action for conversion”, filed in December 1989, against the defendants?
who acquired possesion of the Hoard, after it was smuggled out of Turkey. This case
was reviewed by and heard before the United States District Court in the District of
Massachusetts, in Boston.

The Republic of Turkey, as the plaintiff, claimed and based her case upon the thesis
that according to Turkish law, which was the applicable law (Law No. 2863) in this case,
all antiquities found in or on public or private lands in Turkey “are State property”; there-
fore she had a sufficient “proprietary interest” in the Hoard to have standing sufficient to
open and prosecute this civil action.

The defendants, who purchased the Hoard from antique dealers in Germany, on the
other hand, built their case on the ground that the basic change done by Article 5 of the
Law No. 2863 in the final wording of the phrase defining the State’s interest and right in
antiquities® and Articles 24, 25, 64 established a new regime providing that antiquities “are

* Prof. Dr. Sait Giiran, Istanbul University, School of Law, Department of Administrative Law, Beyazit-Istanbul.
Expert witness — with Professor Bilge Umar - of the Republic of Turkey, as pointed out in the opinion of the Court.
In words of Mr. Ozgen Acar: “The Hoard of the Century” (Cumhuriyet, June 12, 1994).

Oks Partners, Jonathan Kagan, Jeffrey Spier, William I. Koch, Spring Creek Art Foundation Inc.

3 Pre Law 2863 wording: Antiquities “are State property” (Devlet malidir); Law 2863/Article 5: “have the quality of
State property” (Devlet mal niteligindedir.).
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not State property; the landowner - finder is the original owner of antiquities”;
consequently, the Republic of Turkey does not have proprietary interest in the Hoard.

The District Court, after reviewing the briefs exchanged by and between the attorneys
of the parties, legal opinions submitted about Law No. 2863, with special reference to
and focus on the “right of the Republic of Turkey, the State, on antiquities” by expert
witnesses” and depositions taken and following a four-day hearing Judge Skinner ruled as
follows:

Memorandum and Order on the Defendant’s Motion for Summary Judgment
on the Issue of Standing to Sue
June 8, 1994,

In this action the Republic of Turkey seeks to recover a collection of antique Greek and
Hellenic coins in the possession of the defendants which was illegally extracted from
Turkish land in April 1984, smuggled out of Turkey in November 1984, The Republic refers
to the stolen property as the Elmali Hoard. It casts its claim under five rubrics:

(1) replevin under M. G. L. ¢. 247, § 7; (2) conversion; (3) violation of the Racketeer
Influenced and Corrupt Organizations Act, 18 U.S.C. §§ 1961 et seq.; (4) violation of the
Massachusetts Consumer Protection Act, M. G. L. ¢. 93A; and (5) breach of a constructive
trust. The narrow issue raised by the defendants’ present motion for summary judgment is
whether the Republic has a sufficient proprietary interest in the Elmali Hoard to give it
standing to prosecute this case.

I held an evidentiary hearing to determine the nature of the Republic’'s proprietary
interest under Turkish law. It is conceded that from the issuence of an imperial decree in
1906 up to the enactment of the Law on Protection of Cultural and Natural Antiquities in
1983 (“the 1983 law™) ancient cultural objects, such as the coins in question, were the
property of the state. They were referred to as “devlet malidy” in the various controlling
statutes, ie. “state property”. In the 1983 law they were referred to as “deviet mal
niteligindedir’, which is literally translated as “having the quality of state property”. The
Republic’s two expert witnesses, professors of law at two Turkish universities, testified that
the change in language signified no change in meaning. They offered in evidence a
number of learned treatises to the same effect. Counsel for the Republic makes the very
cogent point that even antiquities found on state-owned land are referred to as “having
the quality of state property”.

The defendants’” experts, one American and one German professor of Turkish law,
testified that the change in wording did effect a change from outright ownership to a
lesser interest. Professor Baade expressed the distinction between (for instance) a car that
has been purchased for the use by the police, which would be “deviet malidn”, and a car
which was leased to the state for use by the police, which would be “devier mal
niteligindedir’. Even by the defendants’ definition, therefore, the latter phrase embraces
the right of possession. In view of this interpretation, in my opinion, any other distinction
between these phrases is inconsequential in the context of this case.

4 Expert wilnesses for the plaintiff Republic of Turkey: Professors Wolfgang Wiegand, Ergun Ozsunay, Bilge Umar,
Ergun Ozbudun, Tayfun Akgiiner, Pertev Bilgen and Sait Giiran; expert witnesses for the defendants: Professors
Hans W. Baade, Christian Rumpf, Ali Ulku Azrak with Istar Tarhanli and Metin Giinday.
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It is clear, as three of the four expert witnesses have testitied, that persons learning of
the existence of previously undiscovered “movable antiquities”, such as the coins at issue
in this case, must report the discovery to officials of the state within a specified time, and
persons in possession of the antiquities are absolutely required to deliver them to the
Ministry of Culture or an appropriate state museum, pursuant to Articles 4, 24 and 25 of
the 1983 law, for purposes of evaluation and classification. If the Minister of Culture (or
other qualified official) determines that the objects are deserving of protection by the state,
the state keeps the objecis. but pays a reward to the finder and the owner of the land
where the objects were found. not to exceed the fair value of the find, as determined by
state officials. This paymen is specifically referred to as a reward, not as purchase money.
See Article 64. This interpretation is confirmed by the plaintiff's experts and by the
legislative history. If the state determines that the discovered objects are not worthy of state
protection, they are returned to the finder, who is described as “the owner”. If, however,
the finder has not complied with the notice and delivery requirements of the 1983 law, the
state may take permanent possession of the antiquities without the payment of any money
at all, under Article 64 of the 1983 law, and indeed, the finder is liable to criminal
penalties under Article 67.

The defendants argue that the Republic’s interest is contingent upon the acceptance
of the antiquities and the payment ¢i i “reward”. In view of the appropriation of such
property from finders who do not comply with Article 4 of the 1983 law, however, this is
an extremely doubtful proposition, notwithstanding the reference in Article 24 to the
“owner” of property, which the state decides not to “purchase”. In any case it is conceded
that the Elmal Hoard was never submitted to the state as required by Article 4, and the
state would be entitled to keep it without payment if the state could secure possession of
it.

If “title” is envisioned as a bundle of severable rights, the state has the biggest part of
the bundle, and whatever attenuated rights remain in the finder depend upon strict
compliance with the 1983 law. What is critical for the purpose of this case is that
the Republic has an immediate and unconditional right of possession, which accrues
immediately upon the discovery of the antiquities. This fact significantly distinguishes this
case from the cases cited by the defendants.

The defendants offer a further theory that, despite a consistent policy of state protec-
tion of antiquities from 1906 to the present, there was an hiatus in the operation of the
1983 law which covered the period in which the Elmali Hoard was unearthed. Anyone
could take the Elmali Hoard free of any restriction. This astonishing proposition is based
on the fact that regulations implementing Articles 24 and 25 of the 1983 law were not
enacted until August 1984, after the alleged removal of the Elmali Hoard, and upon
Temporary Article 2 of the 1983 law, which provides:

Within three months from the date the regulations related to this Act go into effect,
natural and juristic persons, as well as collectors, can sell to the Government musewms in
accordance with Articles 24 and 25, the movable cultural and natural assets necessitating
protection in their possession which specifying the origin of these assels; or ihey may lake
advantage of the provision of Article 24 of the Act by registering the assets in inventory
boolks and by having them approved by the nearest miiseum.
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Articles 24 and 25 and regulations related to them deal with the procedure for classifi-
cation, evaluation and purchase of antiquities once they are submitted to the proper
authorities. They in no way affect the substantive, immediate right of possession granted
to the state by Articles 4 and 5.

Similarly, Temporary Article 2 does not derogate from the substantive obligations and
rights established by Articles 4 and 5. Rather it appears to provide an inducement for
persons who have acquired antiquities under circumstances, which they would rather not
disclose, to bring themselves in conformity with the law without incurring possible
liability, subject to a three months limitation.

Accordingly, it is my opinion that at all material times the Republic had, at the very
least, an immediate, unconditional right of possession to the Elmali Hoard. This is a
sufficient interest to support an action of replevin, M.G.L.A. ¢. 247, § 7, and to support an
action for conversion. Evergreen Marine v. Six Consingments, 806 F. Supp. 291, 296 (D.
Mass. 1992). The other counts of the complaint may be vulnerable to dismissal for the
various reasons assigned by the defendants. I do not consider these reasons at this time.
The hearing was limited to consideration of the sufficiency of the Republic’s proprietary
interest in the Elmali Hoard. On this limited point, I rule that the Republic had a sufficient
proprietary interest, through its absolute right of immediate possession, to maintain all of
the claims contained in its complaint. The defendant’s motion for summary judgment
based on the Republic’s lack of a proprietary interest is accordingly denied.

Walter Skinner

United States District Judge

The Court, by ruling that the Republic of Turkey had standing to file this action of replevin,
opened the gate for the Republic finally to recover possession of the coins unlawfully taken. As a
result of this development, first, the defendants agreed to give the Elmali Hoard back to its
immediate owner, the Republic of Turkey, without further litigation, and secondly, the “Hoard of
the Century” is being exhibited at the “Museum of Anatolian Civilizations”, in Ankara.



Ozet
Elmali Definesi Karari

2863 Sayili kanunun 4. ve 5. maddelerine gore, varlhiklar: bilinen veya ileride
meydana c¢ikacak olan korunmast gervekli lasimir Riiltiiv varhiklar: iizervinde,
Devlet'in “dogrudan sabip olma mutlak bakkt” ve “miilkiyet hakky” vardr.

1984 yilinda, Antalya Elmali civarinda yapilan izinsiz bir kazida bulunup yurt disina
kacirilan ve iki bine yakin Yunan ve Likya parast ile 1.0O. V. yiizyila ait olan on dort
dekadrahmiden olusan Elmali Definesi'ni, elinde bulunduran davallardan, T.C. Devleti,
“malik” sifativla geri almalk icin istirdat davasi acmistir,

Davalilar, bu davada, 2863 sayili kanunun, T.C.'ne, paralar tizerinde miilkiyet hakk: ver-
medigini, bu nedenle, ancak malin malikinin acabilecegi istirdat davasini agmaga T.C.'nin
“yeterli sifati"nin olmadigini ileri stirmdsttir. Bu iddianm hukuksal temeli olarak davalilar,
2863 sayili kanunun &zellikle 5. maddesinde yapilan metin degisikligi ile madde 24, 25 ve
64'e dayanarak, yeni bir rejimin geldigini ve bunlar1 Devlet mal olmaktan cikartarak, Tiirk
Hukuku'nda, definenin “gercek sahibi'ni, artik, arazi sahibi - bulan kisi ikilisi seklinde
degistirdigi tezini ileri sGrmustir.

Tirkiye Cumhuriyeti de, anilan degisiklik ile maddelerin, 1906’dan beri gelen kuralda
anlam farki yaratmadiini, 2863'tin de, Devlet'in malik olma hakkim kabul ettigini ifade
etmistir.

Davaya bakan Boston ilk Derece Federal Mahkemesi, 8 Haziran 1994 giinti verdigi
kararda, davalilarin tezini reddederek, T.C.’nin istirdat (geri alma) davasi agmak icin yeter-
li sifatinin bulunduguna hiikmederken, “2863’tin hukuksal rejimini” su aciklamalarla
ortaya koymustur:

a) Imparatorluk Déneminde yayinlanan 1906 tarihli Asar-1 Atika Nizamnamesi'nden
2863 sayili kanuna kadar, dava konusu paralar niteligindeki eski kiiltiirel eserler, Devlet
mali olmustur; ve pek cok kanunda da, bunlar, “devlet malidir” seklinde ifade edilmistir.

b) 1983 tarihli 2863 sayili kanunda “Devlet mali niteligindedir” yazilim kullanilmis ise
de T.C.’nin, Tirk Universitelerinde hukuk profeséri olan her iki bilirkisisi, yetkin ders kita-
plarint da kanit gostererek, metin degisikliginin, anlam degisikligi yaratmadigi beyaninda
bulunmustur.

c) Dort bilirkisiden tcii, bulucularn, davadaki paralar gibi, daha énce cikartlmamis
olan taginir eski eserlerin varhigini 6grenince, durumu, belli stire icinde yetkili makamlara
bildirmek zorunda cldugunu; resmi makamlarn, bunlar, korunmast gerekli kiiltiir eseri
saymasi halinde, Devlet'in bu nesneleri alacagint ve karsiifinda, satin alma bedeli degil,
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odiil verecegini bevan eumistir (Madde 4, 24, 25). Kanunun, gerekcesi ve TBMM'ndeki
gorismeler de bu yorumu dogrulamaktadir.

) Onemli olan bir nokta da, bulucularin, 4. Maddedeki bildirim ve teslim kosullarina
uymadigi takdirde, Madde 64 geregince, Devlet'in, tasminn daimi sahipligini, herhangi bir
karsihk é&demeden edinebilmesidir. Nitekim, olayda, Elmali Definesi, resmi makamlara,
Madde 4 uyarmca hic bir zaman bildirilmedigi ve teslim olunmadigi, bu nedenle de,
Devlet'in, defineyi ele gecirdiginde, onu, herhangi bir 6demede bulunmaksizin edinebilme
(istirdat) hakkinin bulundugu da kabul edilmektedir.

e) Son olarak, Madde 24 ile 25 ve ilgili yonetmelikler, bu paralar gibi eski eserlerin,
yetkili makamlara teslim edildikten sonra yapilacak olan siniflandirma, degerlendirme ve
satin alma islemlerini diizenlemekte olup; bu hitkiimler, Devlet'e, Madde 4 ve 5 ile taninan
“dogrudan miilkiyet hakki"na, hi¢ bir sekilde dokunmamaktadir.



